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In re: ROBERT J. SPENLI NHAUER,
Debt or / Appel | ant

ROBERT J. SPENLI NHAUER Gvil No. 95-0324-P-B

Appel | ant

V.

SPENCER PRESS, | NC.
Appel | ee

GENE CARTER, Chief Judge

MEMORANDUM OF DECI SI ON AND ORDER AFFI RM NG DECI S| ON
OF THE BANKRUPTCY COURT

Robert J. Spenlinhauer, the debtor, appeals froman order
entered by the Bankruptcy Court (Haines, B.J.) concluding that
Debtor’s interest in a trust containing a spendthrift provision
shoul d be included in the bankruptcy estate. Before this Court,
Debtor contends that (1) the Trustee’'s objection was untinely
pursuant to Federal Rule of Bankruptcy Procedure 4003(b), (2)
Spencer Press, Inc. (SPlI) |acks standing to assert an objection,
and (3) the Bankruptcy Court erred in invalidating the spend-
thrift provision of the trust. Finding no error in the decision

of the Bankruptcy Court, this Court wll affirmthe O der.



|. FACTS

The case was presented to the Bankruptcy Court on the
followi ng stipulated facts. Stipulation (Docket No. [-2). The
JRS Realty Trust (the Trust) was fornmed on March 1, 1979, by
brot hers John E. Spenlinhauer 111, Robert J. Spenlinhauer, and
St ephen P. Spenlinhauer. 1d. § 1. 1In 1979, the Trust purchased
undevel oped land in Wells which was devel oped into the Wlls
Industrial Park. 1d. 11 2, 4. The Trust conveyed its interest
in all but one of the lots. 1d. 9 4. The Trust |eases the
remaining ot fromthe Wells Industrial Devel opnent Corporation,
whi ch holds the title to the |ot. Id. 1 5. The |ease affords
the Trust an option to purchase the property for $1.00 at the end
of the lease termin the year 2001. Id. § 5. The Trust
subl eases the |ot to Spencer Press of Maine, Inc., and the rent
paynent for the | ease and the subl ease are equal. 1d. { 5.

Spencer Press of Maine, Inc. is a wholly owned subsidiary of
Spencer Press, Inc. (SPI). 1d. ¥ 3. The three Spenlinhauer
brothers ran SPI and were its principal shareholders until 1988,
when Robert sold his shares and | eft the business. Id. ¥ 3.

In addition to acting as the settlors of the Trust, the
three brothers are the trustees of the Trust and are vested with
discretion to hold or sell the property, to distribute incone,
and to alter, anmend or termnate the Trust. The Trustees may act
only by majority vote. Each brother holds a one-third benefici al

interest in the corpus and i ncone of the Trust. The Trust



contains a thoroughgoing restriction on each beneficiary’'s
ability to alienate his interest which provides:

The beneficial interest of any and all persons hereunder

shall not be attached, taken upon execution or alienated in

any way or manner what soever, voluntarily or involuntarily,
and our said trustees may make paynents of inconme and of
princi pal as authorized hereunder, directly to third persons
for the benefit of any beneficiary hereunder, if our said
trustees deemit advisable to do so.

On Sept enber 28, 1990, Robert Spenlinhauer voluntarily filed
for Chapter 11 bankruptcy. On Cctober 21, 1994, the case was
converted to Chapter 7. Debtor was required to disclose all his
assets and list the property he clainmed as exenpt fromthe
estate. See Fed. R Bankr. P. 1007, 4003. Debtor failed to |ist
either the Trust as an asset or the property as exenpt. !

By a notion dated Decenber 1, 1994, SPI contended that the
Trust is not a valid spendthrift trust that could be exenpt from
the estate. See (bjection to Caimof Exenption and/or
Classification by the Debtor (Docket No. I-1). In such notion,
SPI noted that Debtor had "clainmed that the one-third interest
hel d by the Debtor in JRS Realty Trust m ght be consi dered exenpt
property or otherw se not property of the estate under

8§ 542(c)(2) [sic] of the Bankruptcy Code."™ 1d. at 1. At ora

! The appellate record does not contain the docunents in
whi ch Debtor was required to disclose all his assets and list the
property he clainmed as exenpt fromthe estate. |In addition,
Debt or does not contest SPI’'s assertion that Debtor failed to
list the property on its disclosure statement and to claimthe
property as exenpt. Because it is Debtor/Appellant’s burden to
provide this Court with the appellate record pursuant to Federal
Rul e of Bankruptcy Procedure 8006, this Court concludes that
Debtor failed to list either the Trust as property or to claim
the Trust as exenpt.



argunent on March 23, 1995, the Trustee joined in SPI’s
objection. Transcript of March 23, 1995, Hearing at 4 (Docket
No. |-8).

The Bankruptcy Court concluded that the spendthrift
provi sion of the Trust was invalid because Debtor was both a
settlor and a beneficiary. The court declined to address
Debtor’s challenge to SPI’'s standing as a contingent creditor
because the Trustee, who has standing, had joined in SPI’'s
contention that Debtor’s interest in the Trust was property of
t he bankruptcy estate. The court further concluded that the
Trustee’s objection was not untinely pursuant to Federal Rule of
Bankruptcy Procedure 4003(b) because the issue was the extent of
t he bankruptcy estate rather than a claimof exenption by Debtor.
Therefore, the court determ ned that Debtor’s interest in the
Trust should be included in the bankruptcy estate. Debtor

appeals fromthat Order.

[1. DI SCUSSI ON

A. Tineliness of Trustee's (bjection

The Debtor contends that the Trustee failed to enter a
tinmely objection to the claimof exenption for the Trust because
the objection was not filed within thirty days of the concl usion
of the neeting of the creditors as required by Federal Rule of
Bankr upt cy Procedure 4003(b).

The definition of property of the bankruptcy estate is set

forth by 11 U S.C. 8 541(a). Specifically excluded fromthe
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bankruptcy estate is property defined under sections 541(b) and
(c)(2). In addition, the debtor nmay attenpt to exenpt certain
property fromthe bankruptcy estate pursuant to 11 U . S.C. § 522.
Pursuant to section 522(1)? and Federal Rul e of Bankruptcy
Procedure 4003,° a debtor nust file a list of the assets the
debtor clains as exenpt pursuant to section 522. |If the trustee
or creditors wsh to contest that claimof exenption, they nust
file an objection within thirty days under Federal Rule of
Bankr upt cy Procedure 4003(b).

In this case, Debtor sought to exclude his interest in the

Trust pursuant to section 541(c)(2), and the Trustee and SPI

211 U.S.C. § 522(1) provides as foll ows:

The debtor shall file a list of property that the debtor
clains as exenpt under subsection (b) of this section. |If

t he debtor does not file such a list, a dependent of the
debtor may file such a list, or may claimproperty as exenpt
fromproperty of the estate on behalf of the debtor. Unless
a party in interest objects, the property clained as exenpt
on such list is exenpt.

® Rule 4003 provides, in part, as follows:

(a) Caimof exenptions

A debtor shall list the property clained as exenpt under
§ 522 of the Code on the schedule of assets required to be
filed by Rule 1007. |If the debtor fails to claimexenptions
or file the schedule within the tinme specified in Rule 1007,
a dependent of the debtor may file the list within 30 days
t hereafter.

(b) Objections to claimof exenptions

The trustee or any creditor may file objections to the
list of property clained as exenpt within 30 days after the
concl usion of the neeting of creditors held pursuant to Rule
2003(a) or the filing of any anendnent to the list or
suppl ement al schedul es unl ess, within such period, further
time is granted by the court.
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objected to that exclusion on the sane statutory basis. See
Brief of Debtor Robert J. Spenlinhauer in Support of His Claim
that H's Interest in JRS Realty Trust of Miine is Exenpt fromthe
Bankruptcy Estate (Docket No. 1-3) at 4 (contending that
Bankruptcy Court shoul d consider Trust exenpt pursuant to section
541(c)(2)); Qnjection to Caimof Exenption and/or O assification
by the Debtor (SPI’'s notion in which it objected to Debtor’s
claimthat the Trust is not property of the estate pursuant to
section 541(c)(2)). In fact, as discussed in section II.B,

infra, the parties continue to contest whether the Trust should
be excluded fromthe estate pursuant to section 541(c)(2). The
Bankruptcy Court concluded that this i ssue addresses the estate’s
extent and is not a claimof exenption; therefore, the Court
determ ned that the Trustee was not subject to Rule 4003(b).

Menmor andum of Deci sion (Docket No. 1-6) at 4 n.3.

Because Debtor was attenpting to exclude the property from
the estate pursuant to section 541(c)(2) rather than claimthe
property as exenpt pursuant to section 522, Debtor was not
required by Rule 4003(a) to |list the property as a clai ned
exenption on the schedul e of assets Debtor was required to file
pursuant to Rule 1007. Simlarly, the Trustee was not required
by Rule 4003(b) to object to Debtor’s claimof exclusion of the
interest in the Trust within thirty days. 1In short, Rule 4003
does not apply to the attenpted exclusion of Debtor’s interest in

the Trust because Debtor was attenpting to exclude his interest



in the Trust pursuant to section 541(c)(2) rather than attenpting
to exenpt it fromthe estate pursuant to section 522.

Therefore, contrary to the contention of Debtor, the
Trustee’s objection to Debtor’s claimof exclusion was not
untinely pursuant to Rule 4003(b).* This Court concludes that
the Bankruptcy Court did not err by treating the dispute as one
over inclusion of an asset in the estate rather than as a claim
of exenption, or by concluding that the Trustee was not required
to file an objection within the thirty day |imtation period of

Rul e 4003(b).°

* Furthernore, this Court finds no nmerit in Debtor’s
contention that SPI and the Trustee have treated Debtor’s claim
as a claimof "exenption" and are, therefore, estopped from
claimng that the dispute is over whether the interest in the
Trust should be excluded. It does not matter that SPI and the
Trustee may have | abel ed the di spute as one concerning a cl ai ned
"exenption." See Petit v. Fessenden, 80 F.3d 29, 33 (1st Gr.
1996) ("Unless and until a debtor files a tinely claim of
exenptions, however, as required by the Bankruptcy Code and the
Federal Rul es of Bankruptcy Procedure, there is no ‘list of
property clainmed exenpt’ for the trustee or creditors to
oppose."); Mercer v. Mnzack, 53 F.3d 1, 3 (1st Cr. 1995)
(concluding that Rul e 4003(b) objection need not be nade until
debtor clearly presents claimof exenption), cert. denied, 116 S.
Ct. 1317 (1996). Instead, what matters is that Rul e 4003(b)
concerns cl ai ned exenptions under section 522 and that the
substance of the dispute concerns a clained exclusion fromthe
property of the Debtor’s estate, pursuant to section 541(c)(2),
rat her than a clai ned exenption, pursuant to section 522. See |In
re Kleist, 114 B.R 366, 369 (Bankr. N.D.N Y. 1990) ("The | egal
effect of property which is held in a spendthrift trust operates
not as an exenption, but as an exclusion fromproperty of the
estate.”"); In re Kelleher, 12 B.R 896 (Bankr. MD. Fla. 1981)
(concl udi ng that although spendthrift trust was not exenpt under
section 522, it was not property of the estate under section
541(c)(2)).

> This Court further agrees with the Bankruptcy Court that
the i ssue of whether SPI has standi ng need not be addressed
because the Trustee has standing to contest the attenpted
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B. Validity of Spendthrift Provision

Debt or contends that the Bankruptcy Court erred by
concluding that the spendthrift trust provision is invalidated
because Debtor is a settlor and beneficiary of the Trust.

I nstead, Debtor clains that the Trust is a valid spendthrift
trust under applicabl e nonbankruptcy | aw, and therefore, the
Trust shoul d be excluded fromthe bankruptcy estate. Debtor
asserts that a spendthrift trust should be invalidated only when
a lone settlor is also the | one beneficiary.

As noted above, section 541(c)(2) affords an exclusion from
t he bankruptcy estate. The exclusion provides that "[a]
restriction on the transfer of a beneficial interest of the
debtor in a trust that is enforceabl e under applicable
nonbankruptcy law is enforceable in a case under this title." 11
US. C 8 541(c)(2). Therefore, a debtor’s interest in a
spendthrift trust is exenpt fromthe bankruptcy estate so |ong as
the spendthrift provision is valid under nonbankruptcy |law.  See,

e.qg., Matter of Myody, 837 F.2d 719, 722-23 (5th Cr. 1988); In

re Peterson, 88 B.R 5, 7 (Bankr. D. Me. 1988).

Spendthrift trusts are valid in Maine. See Lessard v.

Metropolitan Life Ins. Co., 568 A 2d 491, 497 (Me. 1989); Roberts

v. Stevens, 84 Me. 325 (1892); see also In re Kwaak, 42 B.R 599,

602 (Bankr. D. Me. 1984). Although there is little case law in

excl usi on.



Mai ne describing spendthrift trusts, the Bankruptcy Court has
stated previously as foll ows:

General |y speaking, a spendthrift trust is one which, by the
terms of the trust or by statute, restrains the voluntary or
I nvoluntary transfer of the beneficiary’s interest.
Rest at ement (Second) of Trusts 8 152(2) (1959). Under the
common |aw of trusts, a spendthrift trust which nanes the
settlor as beneficiary is invalid, and as a consequence,
existing or future creditors can reach the settlor’s
interest. G Bogert, Law of Trusts and Trustees, rev. 2d
ed. 8§ 223, pp. 438-439 (1979). These provisions ensure that
t hough an individual can set up a trust to provide for the
wel fare of another, he cannot control his own assets to
defraud his creditors.

In re Kwaak, 42 B.R 599, 602 (Bankr. D. Me. 1984); see also In

re Peterson, 88 B.R at 7. |In addition, the Restatenent (Second)

of Trusts provides that "[w]here a person creates for his own
benefit a trust with a provision restraining the voluntary or

i nvoluntary transfer of his interest, his transferee or creditors
can reach his interest.” Restatenent (Second) of Trusts,

§ 156(1) (1959).

In this case, the Bankruptcy Court concluded that the
spendthrift provision was invalid because Debtor was both a
settlor and a beneficiary of the Trust. Accordingly, the court
refused to exclude the Trust fromthe bankruptcy estate.

Mermor andum of Decision at 8. This Court agrees with the
Bankruptcy Court.

This Court is unpersuaded by Debtor’s assertion that

spendthrift provisions are invalid only when there is a sole

settlor who is also the sole beneficiary. |In fact, spendthrift

provi si ons have been found to be unenforceabl e when the sane



person is one of nmultiple settlors and/or nultiple beneficiaries.

See Matter of Hall, 22 B.R 942 (Bankr. MD. Fla. 1982)

(providing that creditors could reach debtor’s interest in
spendthrift trust in which debtor was one of two settlors and two

primary beneficiaries); Miurphey v. C1.T. Corp., 33 A 2d 16, 18

(Pa. 1943) (concluding that where husband and wife created trust

providing a life estate to thensel ves, the spendthrift clause in

deed for their own benefit was ineffectual); Bank of Dallas v.

Republic Nat’'|l Bank of Dallas, 540 S.W2d 499, 502 (Tex. Civ.

App. 1976) (applying rule allowing creditors to reach the
settlor’s interest in a trust containing spendthrift provision
even though settlor was not sole beneficiary of trust). 1In
addition, a case that is nearly analogous to the one at hand is

Farners State Bank v. Janish, 410 NNW2d 188 (S.D. 1987). 1In

Jani sh, |ike the present case, the debtor was one of three
settlors and three beneficiaries of a trust wwth a spendthrift
provision. In concluding that the creditors could garnish the
debtor’s interest in the trust, the Suprenme Court of South Dakota
I ndicated that "[i]t was only necessary that [the debtor] be a
settlor and a beneficiary of this trust to render its spendthrift
provisions ineffective against creditors, and allow themto reach
her trust funds." [d. at 190.
Finally, as the bankruptcy judge bel ow accurately observed:
It is no answer that the debtor is one
of several settlors and, at the sane tine,
one of several beneficiaries. As to the

self-settling spendthrift trust beneficiary,
transfer restrictions will not renpve his
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beneficial interest (sole or partial) from
his creditors’ reach. See Restatenent § 156
cnt. f (addressing a situation in which the
self-settling beneficiary is "one of the
beneficiaries"); Il A Scott on Trusts 8§ 156 at
167-68 ("To the extent which the settlor
hi nsel f takes an interest under the trust

: that interest is subject to the clains
of his creditors even t hough the creation of
the trust was not a fraudul ent conveyance.").

Mermor andum of Deci si on at 8.

Spendthrift trust provisions have been invalidated where the
debtor is the sole settlor and sol e beneficiary of the trust
because there is the danger that the debtor will defraud the
creditors. This concern remains just as strong where the debtor
is one anong multiple settlors and/ or beneficiaries.

Accordingly, this Court agrees with the conclusion of the
Bankruptcy Court that the spendthrift provision is unenforceable
and that the Trust may not be excluded fromthe bankruptcy estate

under section 541(c)(2).°

I11. Conclusion

The Order of the Bankruptcy Court is hereby AFFI RVED.

GENE CARTER
Chi ef Judge

® The Court need not consider Debtor’s further contention
t hat because he has no unilateral control over the Trust, the
spendthrift provision is not invalidated by the fact that he is
both a trustee and a beneficiary of the Trust.
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Dated at Portland, Miine this 13'"" day of My, 1996.
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